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RIDGELY, Justice:



Under Title 11, Section 777A of the Delaware Catés a separate crime
for a registered sex offender to knowingly comnseaual offense against a child.
Defendant-Below/Appellant Patrick Monceaux appeatsn the denial of his
motion to dismiss charges against him under SedtitA. He contends that the
statute violated his right to due process underflihiged States and the Delaware
Constitutions because placing his status as a féemder directly in issue lessens
the State’s burden of proof and the presumptiomobcence. Monceaux also
contends that the trial judge erred by failing doli@ss this constitutional argument
when denying his motion to dismiss. Instead, tie judge bifurcated the trial
into two phases. In the first phase, the elemehthe Unlawful Sexual Contact
Second Degree charge were tried before a jury mnatlevidence of Monceaux’s
status as a sex offender. With the consent of Maux, the second phase of the
trial, limited to determining his status as a regjisd sex offender, was tried before
the trial judge.

The bifurcation procedure used by the trial judgehis case prevented the
jury from hearing evidence of Monceaux’s sex offenstatus before determining
his guilt for purposes of Section 777A. For thadson, we find no merit to
Monceaux’s constitutional claim. We further holtht the Superior Court must

use a bifurcation procedure in all future Secti@@A cases, to avoid the potential

! Title 11, Section 779A of the Delaware Code wasigfeated as Section 777A effective June
30, 2010. 77 Del. Laws 2010, ch. 318 § 6.



constitutional issues raised here. Finally, beeabe alternate relief requested in
Monceaux’s motion to dismiss was bifurcation, whitte trial judge granted,
Monceaux’s second claim on appeal lacks merit. ofdiagly, we affirm.

Facts and Procedural History

Monceaux committed multiple acts of offensive tanghand unwanted
sexual contact against a fifteen-year-old girl. e3é& acts included touching her
breasts, touching her thigh, and assaulting harshed. At the time of these acts,
Monceaux was a registered sex offender in the $fddelaware.

Monceaux was indicted on three counts of Unlawkexual Contact in the
Second Degree, one count of Offensive Touching, #dmde counts of Sex
Offender Unlawful Sexual Conduct Against a Childifter Monceaux filed a
motion to sever, the State filed an amended indiotnthat excluded the charges
for Unlawful Sexual Contact.

Monceaux moved to dismiss the indictment for Sexe@fer Unlawful
Sexual Conduct Against a Child and Offensive Tooghiclaiming that Section
777A violated his constitutional rights to due pss and equal protection. After
the State submitted its response, the trial judgermed Monceaux’s motion to
dismiss with instructions to submit a revised motiavith fully-developed
arguments. Monceaux submitted a revised motionghwithdrew his argument

that Section 777A violates his right to equal pcaotn but reasserted his



arguments that the statute is unconstitutional tsnface and violates his due
process rights. After the State responded, it Wagermined at an office
conference with the trial judge that an amendedcintent would be filed before
trial the next day. The amended indictment contained three chargesritawful
Sexual Contact in the Second Degree and one cliardeffensive Touching. It
also removed any reference to Monceaux’s sex offiesthtus.

The trial was conducted in two phases. A two-day grial was held on
three charges of Unlawful Sexual Contact in theoBddegree and one charge of
Offensive Touching. The jury found Monceaux guilly all charges. After
Monceaux waived a jury trial, the Superior Cousrtltconducted a bench trial on
the issue of Monceaux’s status as a registeredféerder. The trial judge found
that Monceaux was a registered sex offender atithe of the acts constituting
Unlawful Sexual Contact. The Superior Court thentenced Monceaux under
Section 777A to a total of nine years of Level \¢arceration, suspended after
completion of a Family Problems Program for six thenof Level IV work

release, followed by two years of Level Il proleati This appeal followed.

2 SeeDel. Super. Ct. Crim. R. 7(e) (“The court may perani indictment or an information to be
amended at any time before verdict or finding ifatitional or different offense is charged and
if substantial rights of the defendant are notymtgjed.”)
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Analysis
Section 777(a), which was designated Section 778(ahe time of the
events at issue, provides:
(a) A sex offender who knowingly commits any sexofénse

against a child is guilty of sex offender unlawgelkual conduct
against a child.

(b) For purposes of this section, the term “seferafer” shall
mean any person registered or required to be ergiht
pursuant to 88 4120(b)(1) and 4121(a)(4) of thie,tior the
laws of any other state, the United States or amytary of the
United States.

Monceaux contends that Section 777A is constitallgnunsound because it
lowers the State’s burden of proof and diminishesdefendant’s presumption of
innocence. Specifically, the statute requiresShae to produce evidence of the
defendant’s sex offender status in a criminal pedagg for another sexual offense.
Monceaux contends that this evidence conflicts wWith principle that evidence of
the defendant’s character or prior bad acts mayaaised to prove propensity to
commit the offense charged. This Court reviewsal&ged constitutional violation
de novd'

“Procedural due process imposes constraints orergmental decisions

which deprive individuals of ‘liberty’ or ‘propertynterests within the meaning of

% 11Del. C.§ 777A.
* Harris v. State 956 A.2d 1273, 1275 (Del. 2008).
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the Due Process Clause of the Fifth or Fourteemtieidment.®* The Due Process
Clause thus “guarantees the fundamental elemerftsroéss in a criminal trial®”

A statute carries a strong presumption of consbiadity, “which, unless the
evidence of unconstitutionality is clear and cowing, the court will be reluctant
to ignore.” This Court has a duty to read statutes “so asvtnd constitutional
questionability and patent absurdity.”

Even if this Court were to agree with Monceaux’sstdutional argument, it
would have no practical impact in this case, beedhe Superior Court cured the
alleged constitutional infirmity by requiring a wetted charge and bifurcating
Monceaux’s trial. The charge presented to the jisted only the charges of
Unlawful Sexual Contact Second Degree and Offensmaching. After the jury
found Monceaux guilty of these counts, a bencH wias held to determinkis
status as a registered sex offend&€he jury was not presented with, and did not
consider, any evidence or allegation of Monceawes offender status before it

convicted him of Unlawful Sexual Contact Second if@eg and Offensive

Touching.

> Mathews V. Eldridge424 U.S. 319, 332, 96 S.Ct. 893, 47 L.Ed.2d BF6).

® Spencer v. Texa885 U.S. 554, 563-64, 87 S.Ct. 648, 17 L.Ed.2%1(@967).

" Opinion of the Justices425 A.2d 604, 605 (Del. 1981) (citingtate Highway Dept. v.
Delaware Power & Light C9167 A.2d 27 (Del. 1961)).

8 Opinion of the Justice®95 A.2d 718, 721-22 (Del. 1972).
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The procedure followed in this case—bifurcating th& and redacting the
charging document—moots the significant constindloissue Monceaux has
raised. InGetz v. Statewe held that:

The relationship of the offered evidence to themdte fact or
issue is the key to admissibility of other miscoctdevidence.
The defendant’s propensity to commit crimes, ordeseral
bad character, is inconsistent with the presumptioh

innocenceand is never in issue, unless he tenders evidehce
his character under D.R.E. 404(a){1).

Under Section 777A, the State must prove, as anegleof the offense, that the
defendant is a “sex offender,” i.e., a “person stged or required to be registered
pursuant to [any state or federal la#f.”But, the introduction of the defendant’s
sex offender status is arguably inconsistent withgresumption of innocence in a
proceeding for another sexual offensehis Court has a duty to interpret statutes
SO0 as to avoid any constitutional conflict. A Ibdated trial and redacted charge
eliminate the alleged conflict between Section 773Ad the defendant's due
process rights.
On appeal, the State repeatedly expressed itsigpositat bifurcation was

the correct approach for Section 777A cases, urnlesgarties stipulated to the
defendant’s sex offender status. Even in therlatise, the State took the position

that “any indictment should be ‘sanitized’ for ayjuand that [the defendant’s]

538 A.2d 726, 731 (Del. 1988) (emphasis added).
1911Del. C.§ 777A.



status as a sex offender should not be placedédafarry in determining the guilt
or innocence of the underlying sexual offenses.& &gree. We also approve the
bifurcation ordered in this case and hold thatrodtion is required for all future
trials under Section 777A.

We expressly limit our holding on the bifurcaticemedy to Section 777A,
which is distinguishable from other statutes tlegfuire some showing of status as
an element of a criminal offense. For exampleD&l C.§ 1448(a), the statute
criminalizing the possession and purchase of deadhbapons by “persons
prohibited,” often requires the State to show tihat defendant was convicted of
another crimé! Defense counsel did not take the position atangiment, nor do
we hold here, that trial judges also must hold @asse trial to establish that the
defendant is a “person prohibited.” That statutnifests a legislative intent that
persons convicted of certain offenses have fodettertain rights available to the
general public, including the right to possess adile weaport? By contrast,
Section 777A addresses sexual offenses that alreaastitute criminal conduct
under other sections of the Code. Section 777Aaséka more severe crime for a

sex offender to commit one of those offenses agairchild. Moreover, in every

111 Del. C.§ 1448(a).

12 See State v. Robinso®51 A.2d 552, 555 (Del. 1969) (explaining thattste demonstrates
clear legislative intent “to protect the publiciidhe actions of members of that class of persons
who, by their past conduct, have shown themselaesrthy to possess firearms.”)
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case under Section 777A, the defendant’s statassag offender relates directly to
the new crime charged. For these reasons, wedimiholding to Section 777A.

Because the Superior Court followed an approphbétecation procedure in
this case, Monceaux’s federal constitutional clagammoot. To the extent that
Monceaux is asserting a violation of his rights emthe Delaware Constitution,
that claim is not only moot but also is waived failure to brief this argument
fully on appeat?

Finally, we find no merit to Monceaux’s claim thiae trial judge erred by
declining to rule on the constitutional issue rdisa Monceaux’s motion to
dismiss. In his motion to dismiss, Monceaux staled he was “prepared to waive
the jury and either proceed to bench trial or peshstipulate to [his sex offender
status]” if found guilty by the jury of Unlawful Saal Contact Second Degree.
Although Monceaux was entitled to a jury trial as Btatus as a sex offender, he
voluntarily waived that right for the second pha$dis trial. Given his waiver of
a jury trial on his status as a sex offender, abdnal was held to determine that
iIssue beyond a reasonable doubt. The bifurcatiocegure sought by Monceaux
in the alternative, and used by the Superior Couetjdered Monceaux’'s
constitutional claim moot and purely academic. §htiwas unnecessary for the

trial judge to rule on the merits of that claim.

13 See Ortiz v. Stat®@69 A.2d 285, 290-91 & n.4 (Del. 2005).
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Conclusion

The judgment of the Superior CourtA$FIRMED.

1C



